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Prose
IN THE UTAH COURT OF APPEALS
Randy T. Tippets, Petitioner
vs.

Utah State Department of Commerce,
Agency/Respondent
JURISDICTIONAL STATEMENT AND
STATEMENT OF ISSUES AND STANDARD OF REVIEW
Case No. 2007-0246-CA
District Court No. DOPL-2004-183
1.
Jurisdiction. This Court has jurisdiction pursuant to {Utah Code Ann. §78-2-2(3X
)] [Utah Code Ann. §78-2a-3(2)( )].
2.

Statement of the Issues.

A. Issue 1. Violation of a court ordered expungement.
The Attorney General, his investigators, thefindersof fact and the presiding
officer ail violated a court ordered expungement. It is contemptible to obey a court order.
Utah Code Ann. 78-32-1(5). The order of expungement that was served on DOPL and the
State A 3 was issued by Utah State District Judge Rodney Page. There areihree eiements
necessary to prove contempt:
i.
Knowing what the court order required
ii
The ability to comply with that order
lit.
intentional failure or refusingtocomply
In this case, all three elements are present and callously and illegally used by the
Attorney <3eneratKari Perry, Sandra Hess, Dan Jones, Dominique DeRose and
Mark Munger. To mention the expungement alter the fact constitutes contempt of
court and it's the same as providing -false information in a legal proceeding, winch
is an offense against the administration of government. See Utah Code Ann. 76-8503.
Determinative Law. Utah Code Ann. 76-8-503; Von Hacke vs. V. Thomas, 759P
2d 1162, il?2;13tah 1988.
Standard of Review. The petitioner respectively requests that he be given time to
search out any related cases and if such cases have occurred, he will refertothem
in the subsequent addendum that will be submitted.
i

B, Issue 2. Papers taken by Jury member.
Although being advised not to discuss the case with anyone outside of the hearing
or between themselves, board member Marie Munger took a copy of the drug test
and contacted the company that did the test to conduct his own investigation in
violation of Rule 47(m) of the Rules of Utah Civil Procedure. Furthermore, he
came back the next day and admitted he had conducted his own investigation, then
entered ihat result into evidence in violation of law. Consequently, that was used
as part of the basis for revocation of plaintiff s license. It also constitutes
tampering with a juror, because he was tampering with the other jurors as outlined
in Section 76-8-508.5 of Utah Code.
Determinative Law: Utah Code 76-8-508.5; Rule 47(m) of the Utah Rules of Civil
Procedure.
Standard of Review. The petitionerrespectivelyrequests that he be given time to
search out any related cases and if such cases have occurred, he will refer to them
in the subsequent addendum that will be submitted.
C Issue 3. Misconduct of the jury, irregularities in the proceedings, surprise
introduction of new evidence in violation of Rule 59, and insufficiency of
evidence to justify the decision readied.
This case was brought on bad faith because there is bad blood between Steven
Davis, the bureau chie£ and the plaintiff that dates hack 18 years, beginning when
petitioner reported to Davis, who was DOPL's lead investigator in 1988, that the
wife of a pharmacist in Ogden had died of unnatural causes. Along with Mr.
Tippets, a man named Robert Chapman alsofileda complaint because this
pharmacist, H. John March, had been abusing Mr. Chapman's wife and daughter
while he was working in Atlanta, Georgia, and had Chapman's wife and daughter
hooked on drugs from the U&l Pharmacy in Roy that he owned. Subsequently,
March was prosecuted in Davis County by Chief Prosecuting Attorney Carvell
Harward for prescription fraud, practicing medicine without a license and illegal
drug distribution after Davis refused to take any action against him. Davis said at
the time, regarding his decision not to pursue March, that "if we {plaintiff and
Chapman) didn't like it, we could have at him." Ultimately, KTVX Channel 4 did
several stories on the matter over ayear's time, including a cover story on the
night of the Super Bowl, and DOPL permanently revoked March's license
partially due to 1he adverse publicity the case garnered. In any event, since the
above case happened DOPL has had an unjust bias against this petitioner that is
blatant and overwhelming in its scope. That bias is dear as the records of this case
have shown and will be demonstrated in the attached Docketing Statement.
Determinative Law: Rule 59 of the Utah Rules of Civil Procedure.

ii

Summary of Argument and Overview xrf th£ twenty years of this ease

This ease is a ela&sio example of a state Agency out of control that i& abusingits power
and using that power as a weapon for retaliation. In my opinion, their motto should be:
"Protect the Agency at all costs against a whistle blower."
The .evidence m .this cease .^ck^rly and substetMly w l l ^cmonsfrate an Ag/m&f that has
risen to a level of incompetence that poses a threat to the safety and welfare of the
citizens it is supposed to protect.
Indeed,tikete^mg&y and evidence that was admitted will prove the .Petitioner's £ase,
and when supplemented by the suppressed testimony and documents, the Court will see a
clear picture of an Agency that uses its powers of retaliation against anyone who tries to
question their auti^rity.
For example, Tina March, the deceased wife of a former pharmacist who had his license
permanently revoked by the State for a number of offenses, has laid for the past 22 years
m m ^ramarked jprave in Webgr County thanks to the .^^E^handbd ajpyd comipt p r o b e s
of DOPL and its power mongers. Therefore putting blood on the hands of DOPL*
To put the burden of finding all of the reasons for the State to prevail in this case upon
Petitioner when the .State has fm)&dtouse §pe*?y|city m its ^oceed^a^

is tsmta^imt to

mind reading. The State went out of its way to use generalities and objected to the use
and request of and for evidence that was specific, for the express purpose of creating an
OTjjust ted^a for this Petitioner.

1

Crediting to Executive Director Francine Giani's efforts in her Review of the "Request
for Agency Review" by this Petitioner. She states on P-l 1 of the document previously
received by this Court "FINDINGS OF FACT AND CONCLUSION OF LAW...", dated
Feb. 20,2007 to wit; "It was the evidence submitted with respect to Petitioner's
employment at Dan's Pharmacy (spending the night mere, missing medications, positive
amphetamine drug test) and Petitioner's prior disciplinary record that caused the Division
and Board to uphold Counts II and III in the Petition."
But, it was the testimony and confrontations based upon the surprise use of the
Expungement references and demandfromthe DAG that the Petitioner reveal the
expunged information that led to the conflicting statements and "substantially prejudiced"
(ref:Utah Code Ann 63-46b-16(4)(West 2004)) his defense at the hearing.
Petitioner has included in the addendum most o^he testimony of Davis County Chief
Prosecutor Carvel Harward, who appeared without subpoena to testify on behalf of the
Petitioner.
In fact, Mr. Harward's comments reflect the true personality of the Petitioner.
The Administrative Law Judge (ALJ) erred when he told the Jurors that they could use
the Petitioner's refusal to talk about the expungement as a test of his credibility. Nowhere
in the case law that I have reviewed is there any precedent that would allow such a
violation of the Laws of Expungement.
The Petitioner submitted to about three dozen random drug tests from 1988 until 1994 as
part of his probation requirements, all of which were clean. Francine Giani's
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^^apolation from the "tarings" records that this Petition^ admitted to mMg .Afflgs
during that period is incorrect
Since 1994, this Petitioner has submitted to about two dozen pre-employment and
random: d r ^ tests in cessation with the positions he has held as Relief Pha^uast jfor
several employers. During this time there was one test by a "fly by nighf' independent
drug testing firm employed by Associated Food Stores that had a positive test for
^amphetamines that wm ^accounted for until the Attorney for Petition^\at the time,
David J. Knowlton, stated on behalf of the Petitioner, in line 13 of his answer to the
'"Notice of Agency Action", which clearly states that the Petitioner's positive result was
caused by over the counter medication. (See Page designated as 118 by DOPL.)
This P^titi^e* has ctmmt^tly md still spates as he did .at the Hearing jfe#&e posatiy€
test was from an over the counter medicine. (See Argument for citations.)
In Francine Giani's "Review" mentioned above, she makes two crucialfindingsthat
MpJ^rt the P^tione^'s £kims. Thosefindings.are:firstthat the upholding^f the feors'
ruling for the State in Counts II and II are based on the expunged information and the
positive drug test for amphetamines is from Dan's Pharmacy and not from the K-Mart
incident. Therefore, because this Petitioner accepts her statements about that, he will base
this request to ^ e ^ e ^ \ ^ d gra^

vri& set aside DOPl/s

order to revoke his licenses based on these two findings.
She goes on to state in sentence two of footnote 5 at the bottom of this page 11, "The
recordpearly indicates thgt the t^L yielded^ positive result fe^mphetammes "

3

It wasn't until the Executive Director specifically provided that this petitioner could
finally hone in on a tangible statement that has a relevant and material connection in this
case, and can be used by this Court to weigh the evidence against the decision to revoke
the licenses.
As a matter of fact, after Doctor Mark Munger of the Board conducted his personal
investigation he then agreed that the drug testfromDan's was negative for the so-called
missing drugs. His direct quotes will be in the Argument portion of this brief.
Petitioner has consistently heldfromhis initial response to the Agency Action as asnwer
to question 13. Again, I stated it was over the counter medicine.
This Petitioner sought the advice and counsel of Carvel Harward, David Knowlton and
Second District Court Judge Rodney S. Page, for his stands and legal authority as he has
defended hisrightsregarding the expnuged case and records.
DOPL has a history in this case and others of violating the laws and rights of citizens for
its own selfish and self serving purposes (similar to former Raleigh NC prosecutor
Michael Nifong's blown case against the so-called Duke rapists).
In the years of 1999 and 2000 this Petitioner lost two $60,000 per year full time jobs after
DOPL violated the expungement order signed by Judge Page. Because of that this
Petitioner personally re-served the Expungement Order on DOPL's Director A. Gary
Bown, Legal Counsel W. Ray Walker and Bureau Manager Dan Jones. In fact, we had a
thorough discussion of the ramifications of the Expungement and they agreed not to
violate the Expungement Order again.

4

I believe that DOPL willfully used personnel unfamiliar with the Expungement Order's
requirements in a planned strategy to surprise the Petitioner so they could irritate and
thwart the Petitioner's planned strategy, and generate conflicting testimony to justify their
wrongdoing.
Because Dan Jones was designated as the Presiding Officer in Charge on the morning of
the hearing, the fact exists that Jones violated the Order and has committed contempt by
not complying with the Order, especially since it was personally served on him and the
others as mentioned above. Therefore, I request this Court use some type of sanction to
correct the contempt of court violation. Also, the change in law Francine Giani referred to
that was dated in 2001 is "Ex Post Facto" and would not constitutionally apply to this
case.
Attached to this summary are supportive documents from DOPL's website and the
internet regarding the overview mentioned above. All other relevant and substantial
issues wil be addressed in the following pages along with appropriate citations and
supportive public information and Case evidence.
And by the way, one final comment, referring to Internet or television or newspaper
accounts of real amphetamines in otc diet supplements, as the attached "Emergrace)
printout shows, is no more new evidence than referring to Case history of any prior court
cases because, after all, court proceedings are public record (legal precedents) and so are
the above. Thus, they are public record that cannot be dismissed as new evidence as the
AG has attempted to do in this case.

5

Constitutional and Statutory Provisions

1.

Violation of Fifth Amendment provision against self-incrimination

2.

During the hearing, the attorney general demanded that the petitioner provide
criminal information against himself relating to the expunged criminal record
from 20 years ago without a Miranda warning and in violation of established
protocol and legal precedent as well as the petitioner's right against selfincrimination. An officer of the law or an officer of the court are required by
law to comply with a Miranda warning if they are forcing a person to give out
criminal information about themselves.

3.

Violation of the Fifth Amendment's double jeopardy clause
When the attorney general demanded that the petitioner testify about the
expunged criminal record and the presiding officer used the expunged record
as a basis to revoke the pharmacist's license, that constituted double jeopardy.
For this reason, and #1 above, the petitioner requests that this honorable Court
of Appeals declare the actions revoking his licenses to be unconstitutional.

4.

The Sixth Amendment requires a fair trial in criminal and civil cases with an
impartial juiy
That was denied in this case as stated in the arguments section of this petition
and is also grounds to declare this case unconstitutional.

Page 1 of3

Statutory Provisions
1.

Tampering with a witness or informant and retaliation against a
witness. (Utah Code Ann, 76-8-508)
When DOPL filed this cuixent case against the petitioner for violations
against Dr. Jerry K. Poulsen's license, they were retaliating against a
witness or informant, which is a third degree felony under Utah law and
requires an appropriate sanction.

2.

Violation of a court-ordered expungement. (Utah Code Ann, 78-321(5))
It is contemptible to disobey a court order.
The expungement was a court order served on the Attorney General and
DOPL relating to the petitioner's previous criminal case. DOPL and
Attorney General are in contempt of court in this case and should be
punished accordingly, either by this court or a district court. In addition to
that, this is clearly a violation of the laws of expungement, which apply
directly to governmental agencies. Otherwise, what would be the purpose
of having an expungement?

3.

Pharmacist in charge (Utah Code Ann. 58-17-15) Drug Outlet
Registration and Licensure
In a drug outlet, the Division shall be notified within 10 working days of
the change of designation of a licensed pharmacist to that of pharmaeist-incharge. It is unlawful to engage in the practice of pharmacy in Utah without
Page 2 of3

a Utah phannacist being designated as the pharmacist in charge on record
with the Division. DOPL and Kmart violated this law and failed to provide
their records in the hearing relating to this, thereby suborning perjury on the
part of Kmarf s district manager.

At this point, the other violations related to this case are mentioned in the
jurisdictional statement and are violations of rales of civil procedure as previously
stated

Page 3of3

Statement of Case
As provided by the original petition of DOPL, this case began ia 1988 with a disciplinary
action and criminal proceeding investigated and prosecuted by DOPL and Davis County.
Subsequently, DOPL chose to add the previously expunged case onto a civil proceeding
instigated on July 24,2004, exactly two weeks after this petitioner faxed Governor Olene
Walker and requested that she investigate DOPL's abuse of Dr. Jerry K. Poulsen's
medical license.
This petitioner had first hand knowledge of that, because Dr. Poulsen was his medical
doctor at the time and he was a state delegate to the Republican Party and was very
seriously concerned with the abuse of power that he has seen DOPL indulge in over the
past 20 years.
Nevertheless, the current case that is before this honorable court is a civil case that is
being mixed in with a prior criminal case to enhance DOPL's punishment.
The current case is strictly civil and there is no justification for DOPL revoking the
petititioner's license to practice pharmacy and dispense controlled substances.
DOPL filed four charges against the petitioner, including:
L Accessing pornography
2. Obtaining drags illegally (amphetamines)
3. Using amphetamines illegally
4. Gross negligence for failing to perform duties as a pharmacist-in-charge

Count One - Accessing pornography on the pharmacy computer
Unfortunately, as to charge #1 of pornography, they stated there was pornography on the
computer at the pharmacy, even though the computer is set up solely to generate
prescription labels and they failed to produce a copy of the so-called pornography and
chose to just make the accusation without any evidence. While the truth is that the
petitioner accessed a Viagra website for a customer who wanted to know if the current
news reports of Viagra causing blindness were true. That information was not available in
any professional material at the time due to the lag in time that it takes for such
information to appear.
In addition to that the customer wanted to know if online Viagra that was available for $2
per pill was safe and effective as the prescription Viagra, which he was currently
obtaining at the pharmacy. The petitioner acted in good faith to access that information
for the customer and in fact Viagra does cause temporary blindness in some people.
And, as for the online Viagra, it was the opinion of this petitioner that it was dangerous
for the customer to use, and the petitioner so advised the customer.
The board ultimately ruled in favor of the petitioner on count one, because there was no
proof of any pornographic access.
Count Two - Obtaining Drugs Illegally
The week of the drag test, I was akeady working at another pharmacy as a relief
pharmacist, and I felt sorry for the lady who was at Dan's, since she had been there for
six months without any relief. While there, I discovered that she was working alone
because she was reportedly very hard to work with and during the previous year I found

out that she had dispensed OxyContin three times without a prescription when a customer
came up and demanded that she provide the OxyContin and threatened her.
This appeared on television and in the internet communications between pharmacies. She
also admitted to me that she had given out hundreds of OxyContin during the previous
year without prescriptions because she was afraid the customer would retaliate against
her for not giving the pills to him. I believe that she was friends with that customer and
there was other things going on at that pharmacy that were illegal. I took an over-thecounter diet pill that was sold at that store on the day that I had the incident and was
forced to stay overnight due to the lack of a ride home. I worked a 12 hour period without
a lunch and nothing except a light snack around noon. After working 12 hours I started
developing a headache and felt nauseated. The other pharmacist checked out early and
never returned to work, leaving me in an unfamiliar situation where I was not trained to
close out the cash register, close down the computer or make the daily order. These were
all new systems to me. I had expected the other pharmacist to return and help, but she
never did. I believe that she reported me and caused trouble for me to cover up her failure
to return to work. In addition to that, she was friends with pharmacy board members, and
admitted when she testified at my hearing that she had checked out eafly and did not
return to work.
I stated in the body of the case there were no missing amphetamines and of the three
drugs itiissing, the total pill count was short 20 pills, which is statistiscally insignificant in
any pharmacy. And those missing pills could be attributed to miscounts or partial fills,
and they certainly don't indicate any wrongdoing or any history of illegality going on in

that pharmacy. To use that kind of insignificant information for a complaint is a travesty
of justice and there are no cases that DOPL has ever had that they have ever based upon
such a small amount of pills.
Count Three - Using Amphetamines illegally
Because the petitioner has consistently claimed that the amphetamines are from the overthe-counter medication that he took to lose weight, and the fact that there is no evidence
to the contrary, the petitioner maintains his innocence, and the case should be set aside.
Count Four - Gross Negligence
As to the charge of gross negligence that was based on the Kmart incident and the false
accusation of the petitioner being the pharmacist in charge, the board ruled in favor of the
petitioner and said there was insufficient evidence to justify a gross negligence charge.
Summary
So this case is based upon counts two and three and the previously expunged case from
20 years previous. That is what this case is about, and the petitioner will provide more
information as to the case in a supplemental filing.

BEFORE THE COURT OF APPEALS
OF THE STATE OF UTAH

IN THE MATTER OF THE PETITION
FOR AGENCY REVIEW

:

ARGUMENTS FOR
Agency Review

Randy T. Tippets

Case No..2007-0246

DOPL filed the above against this petitioner on July 24, 2004. Subsequent to that a
two day hearing was held on February.28,2006 and March 1, 2006. Two
volumes, I and II for a total of 545 pages of transcript was then paid for to the sum
of $3265, by the petitioner. The hearing was eight full grueling hours on both days.

There was a total of four counts leveled at the petitioner by DOPL and the AG of
those two were dismissed for insufficient evidence. Two of the four were upheld
by the Finders of Fact, but the preponderance of evidence is clearly in favor of
dismissing the two that were upheld, as provided by Rule.59, for insufficiency of
evidence to justify those decisions and punishment was unjust and inconsistent,
when compared to similar cases with even more aggravating offenses.
The following pages will detail why the order to revoke this Petitioners licenses
should be set aside.
-6-

During the hearing the AG and investigator Sandra Hess illegally and with a clear
intent to taint the proceedings referred to an expunged criminal record that had
been lawfully served on DOPL on or about December of 1997. Then, upon
finding non-compliance by DOPL this Petitioner re-served that order of
expungement to DOPL in particular to; A. Gary Bowen, Daniel Jones and W.
Ray Walker, in the fall of the year 2000.
It is a clear violation of the law and Code Of Ethics to refer to an expunged
criminal record to affect the outcome of a civil proceeding.(Carol Inglesby
then modified DOPL'S "To whom it may concern" letter, Dated September
25,2003)(The expungement order was served on Dan Jones)(CaroPs letter
avoids expungement references and was the agreed upon way that DOPL
was to address previous violations of the requirements.
In his opening statement to the Court and Board, AG Karl G Perry states on
p-12 In-13 that a drug test of the petitioner came back positive for methamphetamines, unfortunately nowhere in the two volumes is there any drug test that was
positive for methamphetamine, I defied AG Karl G Perry to find any test that
was in fact positive for methamphetamines, because it never happened and that
was a legal hallucination on the part of the AG, I requested an investigation and
sanctions against the AG and investigators who supported that false claim and
he did apologize for that saying it was an innocent error, I also requested a proper
-7-

sanction for the violations of the expungement that was not forthcoming,
I hereby request this honorable court grant a fair sanction to remedy the violations.
On the 20 T H day of August 2006; Randy T.Tippets REQUESTED THE ABOVE.
ARGUMENTS
One Argument centers around a drug test conducted for Dans Pharmacy at that
location that showed a positive test for amphetamines(NOT METHAMPHETAMINE).On page 285 of the March 1,2006 Transcript lines 20,21,22 Judge
Eklund states , I DO BELIEVE HE'S COMPETENT TO TESTIFY ABOUT THE
MEDICATION, IT'S PROPERTIES AND HOW IT MIGHT BE DETECTED,
HOW IT MIGHT SHOW UP. HE WAS REFERRING TO THE DRUG TEST AT
DANS.(Emegrace contains real amphetamine not the commonly called otc)
THE PETITIONER HAS TRACED THE CAUSE OF THE POSITIVE
AMPHETAMINE TEST TO AN OVER THE COUNTER DIET MEDICATION
FROM BRAZIL CALLED EMEGRACE THAT WAS SOLD IN STORES IN
AMERICA AS A STRONG HERBAL WEIGHT LOSS TREATMENT WITH A
STIMULANT FOR THE MORNING AND A TRANQUILIZER FOR THE
EVENING DOSE. THIS MEDICATION HAS BEEN SOLD AS A LEGAL
DRUG TO UNSUSPECTING VICTIMS LIKE MYSELF. AS A MATTER OF
FACT, MANY DOCTORS NURSES AND POLICE OFFICERS WERE FIRED
AFTER TESTING POSITIVE FOR AMPHETAMINES AND PROZAC THAT
-8-

WERE NOT PRESCRIBED TO THEM, THROUGH NO FAULT OF THEIR
OWN.(I reiterate this contained real amphetamine the Board and the AG were
unfamiliar with it, but it was common knowledge and does not constitute new
evidence, the one from Brazil is one and the same as Emegrace)(See printout
dated 2/22/06).(It's unfortunate the AG and Board do not follow the NEWS)
Because of numerous complaints for Emegrace users it was tested in Florida and
found to be laced with amphetamines, it was then pulled off the shelves in Florida
and subsequently exposed by Katie Curie on the NBC morning news show called
Today and later the same day on the Number One, Channel 5, Eyewitness News by
Scott H&ws at 4:30 PM..(OCTOBER 17,2005)
On page 287 line 11, Doctor Poulson refers to

The one that came out of Brazil.

He was asked didn't that actually have some amphetamine and Prozac in it? On
Line 21 he answers, Yes(petitioner did mention that the positive test for
amphetamine was over the counter and not the one known as legal otc mentioned
by Mark Munger or the AG, THAT COULD BE DETECTED LIKE
PSEUDOEPHEDRINE)
That is the only possible source for the amphetamines that could have resulted in
that positive test. NOWHERE IN THE DRUG LOSS REPORT SUBMITTED BY
CARRY FARNSWORTH IS THERE ANY MEDICATIONS THAT WOULD
RESULT IN A POSITIVE AMPHETAMINE DRUG TEST. NONE OF THE SO
-9-

CALLED MISSING DRUGS, ALPRAZOLAM, METHYLPHENIDATE, OR
PHENTERMINE WERE FOUND IN THE DRUG TEST BY THE PETITIONER.
Unfortunately, the other pharmacist and technicians including two substitutes were
never tested for illegal drug use in contravention of good practice.
SURPRISE INTRODUCTION OF SUBSTITUTE AND
COUNTERFEIT EXPERT WITNESS
The morning of February 28,2006. The ALJ and AG KARL G PERRY announced
that their drug expert; listed as an expert witness, Doctor Stuart Kagan MD and
Ph.D had retired and they wanted to Substitute Dans Corporate Attorney, David
Davis, a biased witness, THAT I HAVE TAKEN TO COURT BEFORE FOR THE
PHARMACY at DANS and Maceys in Clearfield, WHERE THIS PETITIONER
OBTAINED TWO JUDGEMENTS FOR FAILURE TO PAY WAGES.(his so
called expert testimony should be stricken, he is not an expert)
Though touted as an expert Davis finally admits, under intense cross examination
By the Petitioner that,(on pagel34 lines 21 and 22," I DON'T THINK THAT I'M
-WELL, I 'M NOT A DRUG EXPERT"
On page 140 lines 6 to 9 Petitioner asks David Davis "Okay are any medications
that contain amphetamine or amphetamine metabolites

available over the

counter?(again this was not about the so called legal amphetamines in Vicks
inhalers or Sudafed, but the real Amphetamines that are still legal in Mexico, Brazil
-10-

and sold otc in those countries and over the internet through treaties like Nafta and
Shafta) (it is still available over the internet today) On the following line 10 he says,
"Yes there are."
Asked again on lines 14-15 if there are or not Davis restates again on line 16, Yes
there are.
Mr. Davis said that because some of the " ASSOCIATED STORES" under his
auspices actually carried and sold the " BRAZILIAN DIET PILL" Emegrace.
-NO MISSING AMPHETAMINES
THIS PETITIONER HAS SHOWN THE CAUSE FOR THE POSITIVE
AMPHETAMINE TEST HEREIN REPORTED. THERE WERE NO
AMPHETAMINES, OR METHAMPHETAMINES REPORTED MISSING at
THE PETITIONERS EMPLOYER and THIS PETITIONER ADMITTED HE
HAD A DRUG ADDICTION; BUT, ALSO THAT HE DOES NOT HAVE AN
ONGOING ADDICTION AND HAS NOT HAD ONE SINCE 1988..
I requested the AG or Dopolice find any proof of so in transcript or testimony.
Anyone that went through treatment will admit freely that once an addict you are
always an addict, when asked by the Board, Where or "when did you last use
drugs?" This Petitioner said, this is not "THE RIGHT VENUE" for that question,
because he was, NOT ADMITTING, to a current or recent addiction, since
1988)(See Pg 523 In 12)
-11-

The references that were listed by the AG were simply to show the Petitioners good
faith attempt to accept the previous disciplinary action and treatment back in 1988..
NO ONE ON THE BOARD IS A RECOVERING ADDICT OR DRUG
TREATMENT EXPERT, giving them the benefit of the doubt, they simply did not
understand.
RESPONSE TO AG MEMORANDUM IN OPPOSITION TO
AGENCY REVIEW
First AG Karl Perry admitted his error on the "FALSE ACCUSATION'5 of a
positive drug test for methamphetamine, the fact is it demonstrates the lack of "due
diligence" and disregard for facts it also, constitutes "Gross Negligence"on his part.
This Petitioner is innocent and has not been charged with any crime. Additionally he failed to point out that error to the Board during or after the hearing and that
left that false and defaming slander in the minds of the Board and in the records of
the transcript.
CONTEMPT OF COURT
It is contemptible to disobey a court order, Utah Code Ann. 78-32-1(5). The "Order
of Expungement" that was served on DOPL and the AG, was a court order issued
by Utah State District Judge, Rodney S. Page.
There are three elements necessary to prove contempt; 1. Knowing what the court
order required, 2. The ability to comply with that order and, 3. Intentional failure or
-12-

refusing to comply.(See Von Hake v. Thomas, 759 P.2d 1162,1172; Utah 1988).
I this case all "Three elements are present and callously and illegally used by AG
Karl G Perry, Sandra Hess, Daniel Jones, Dominique DeRose, Mark Munger
unfortunately by the ALJ.(See attached references)
OFFENSE AGAINST THE ADMINISTRATION OF
_ * _ GOVERNMENT——To mention an expungement, after the fact, lawfully served to mentally competent
government agents is thfie same as providing false information in a legal
proceeding. This is not about DOPL'S previous discipline record of 1988, which
they may be able to refer to, but under no circumstance does any AG, ALJ or
DOPL investigator have the right to even mention the expungement,. DOPL and
the AG and the ALJ bound by the precedent of the Court Order that was lawfully
served upon them, not once, but twice due to their ignorance.(contempt of court is
punishable by a $1000 fine and /or 30 days in jail) (Utah Code Ann. 78-32-10)
THIS Petitioner tried to defend himself regarding the expungement after being
hounded and badgered for two days.
The statements of the above board members will follow these written grievances
(Petitioner vigorously objected to violations of expungement). The court order was
not served upon and is not binding upon this Petitioner. The AG and DOPL tried to
trick Petitioner and subvert the expungement. The ALJ should have put a stop to it.
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THE ISSUE OF PHARMACIST IN CHARGE
False testimony was allowed and references to unsworn hearsay was also allowed
by the AG and ALJ, despite the fact that printed documentation exists and was
easily attainable by K-Mart.(deliberate suppressing the most credible evidence).
Not only that, but that false false allegation was vigorously refuted by this
Petitioner and challenged by K-Marts long standing and highly praised technician,
Pam Grogan.
It was an out and out lie that K-Marts former District Manager, Rob Vagstad made
up, so this Petitioner could be framed for a responsibility that he never had, never
asked for, was not trained for and would have declined if offered.(this was and still
is an offense against the administration or government, perjury and collusion by
DOPL and this AG Karl G. Perry they could have cleared up with their own inhouse records.
DOPL has to maintain records of the designated "Pharmacist if Charge59 see
attached documentation for proof. This Petitioner hereby demanded that DOPL and
the AG Karl G. Perry access their easily available computerized records to prove
that ever happened, because it did not the AG in this case Karl Perry and
investigator Sandra Hess should be prosecuted for collusion in subhorning perjury.
— PERJURY AND SUBMISSION OF FALSE DOCUMENTS—
On p-23 ln.s 22-23, Rob Vagstad, DM states "..on the 8/19/011 terminated Randy."
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On p.24 ln.s 6 and 7, Vagstad states that, an audit was done for sure on August
21.(his phony document and the one above were admitted as evidence)
Petitioner therefore submitted his final pay check stub from K-mart (attached
hereto)which clearly proves this Petitioner worked August 21,2001, a 24 hour
period and was then paid for a full 40 hours of work as he stated as a witness under
oath. This Petitioner was asked to and did in fact work that day and perform an
audit and was paid for that audit as stated above, that was the night in question
when I was asked by the DM to stay and finish that audit*
TfflS CHECK STUB PROVES THE K-MART DM ROB VAGSTAD LIED AND
DOPL, failed to check their own records easily available to them, even on the days
of the hearing(in there own records on hand and accessible to their internet)
(See attached GRAMA and Documents mainted by DOPL printout)
.

~

PRE-HEARING MISCONDUCT-

---

The biased complaint from K-Mart relied upon here, and used as the AGs'
evidence was an after the fact concoction of Rob Vagstad designed to cover up his
own mis-conduct and that of Marie Richardson, who forged the name of "Sue
Myer" To DEA FORM 222. On Augustl, 200L Petitioner reported this forgery to
DOPL by phone on August 2,2001 and asked the woman on the phone named
Trish to send two complaint forms,to him and another Pharmacy employee named
Kathy Brown.
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We both filled out and then mailed those complaints to DOPL at the Heber Wells
Bldg.
I PERSONALLY SAW MARIE RICHARDSON GET IN THE CLASS II
CONTROL DRAWER USING A KEY TO GET OUT THE ORDER FORMS
THAT SHE THEN FORGED. I WAS ON THE OTHER SIDE OF THE
PHARMACY AT THE TIME. DM ROB VAGSTAD WAS RIGHT BEHIND
HER AND TOLD HER IT WAS ALRIGHT TO FORGE THAT DOCUMENT
AND SUES NAME, THEN THEY BOTH LAUGHED. THAT WAS DONE
BECAUSE WE WERE OUT OF MANY CLASS II DRUGS AND ONLY SUE
MEYERS WAS AUTHORIZED TO ORDER THOSE WITH K-MARTS POWER
OF ATTORNEY,
I CONFISCATED ONE OF THE CARBON COPIES OF THE ABOVE AND
USED A SUBPOENA TO USE IT FOR A CIVIL LAW SUIT, THAT I FILED
AGAINST ROB VAGSTAD AND K-MART. K-MART FILED BANKRUPTCY
AND SERVED THAT ON ME TO STOP MY LAWSUIT.(res judicaXVagstad
said Mike Asheim worked Aug.l, 2001 a lie)
In October of 2005, someonefromDOPL, contacted Sue Myers about the
upcoming hearing and that she could be subpoenaed, she then left the state and
went to Dearfield, Illinois, this shows AG was tampering with a witness with first
hand evidenceXSee "Offences against the Administration of Government..")
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The K-Mart complaint against and of Rob Vagstad was investigated by Cheryl
Burie, she concluded that there was no violation of Law or Rule and then closed
the case.. When Sandra Hess reopened the case to retaliate after my letter requesting
Governor Olene Walker, investigate the violations of rights of Doctor Jerry
Poulson, She admitted in the hearing, that she did not even, leave her seat at DOPL
to conduct an investigation, but simply accepted a biased and one sided hearsay.
That is no investigation at all and shows that this case was decided before any
hearings; all the facts support that observation.
THE PETITIONER HAD MORE THAN 50 EXHIBITS TO USE THAT WERE
ALL CREDIBLE EVIDENCE; OF THOSE HE WAS ONLY ALLOWED TO
USE TWO, HE USED CHERYL BURIES REPORT FOR A THIRD, BUT THE
DAG AND ALJ SUPPRESSED ALL OF THE OTHER DOCUMENTS EVEN
THOUGH THEY WERE ALL RELEVANT AND OBTAINED LAWFULLY,
INCLUDING THAT DEA FORM 222.(suborned forgery)
THIS CASE WAS FILED AGAINST THE PETITIONER ON JULY 24,2004, A
FULL THREE YEARS AFTER THE K-MART CASE AND MORE THAN 9
MONTHS AFTER THE DANS INCIDENT, BUT MORE IMPORTANTLY
AFTER TfflS PETITIONER FAXED GOVERNOR OLENE WALKER'S
OFFICE AND ASKED HER TO INVESTIGATE THE CASE AGAINST
DOCTOR JERRY POULSON. TfflS ACTION IS RETALIATION BY DOPL
-17-

FOR CONTACTING THE GOVERNORS OFFICE, THE ENTIRE CASE IS A
TRAVESTY OF JUSTICE BASED ON FALSE SECOND HAND TESTIMONY
(subhorning perjury) FROM A BIASED WITNESS TRYING TO COVER UP
HIS PARTICIPATION IN FORGERY AND NOW PERJURY.(see copy of fax
sent to Governor)
FIVE YEARS AGO, WHY SO LONG AFTER?
DAG- Karl Perry (on P.373 ln.l) asks witness Pam Grogan.
Q. This was five years ago and you've not written any notes of it or just trying to go
purely from memory.
A. Yes.
Q

things can be very mixed up after 5 years, I would hate to have to testify

about things that happened five years ago to me, so Fm guessing you're struggling
the same way a little bit.
A. Yeah I can't...I...it's very cloudy to me.(denial of the right to a speedy trial)
KARL PERRY HIMSELF OBJECTS TO OTHER THAN—
_ „ FIRST HAND KNOWLEDGE

—

Page 323, ln.s 13-15, Judge Fm going to object because she said "From what I was
told." We don't even have first hand knowledge of this.
All of Sandra Hess's investigation is based on second hand unsworn hearsay that is
totally inadmissable and every bit of Rob Vagstads testimony is the same; by the
-18-

DAG Karl Perry's own criteria, I object to all of the hearing that was based on that
second hand, unverified and false hearsay.(their idea ofjustice is just us)
I wanted Karl Perry and Sandra Hess to sort out the first hand evidence from the
second hand and to justify their actions based on that.(of course they never did)
TRANSCRIPT REFERENCES TO PHARMACIST IN CHARGE
PAMGROGAN QUESTIONED BY ALJ STEVE EKLUND
pg 366 ln,s 18-19 Q. But do you have any reason to believe that he (Randy) was
ever made the Pharmacist In Charge?(Pg 366 ln.s 18-19 from Steve Eklund}
A..Pharmacist In Charge, no. AND I WOULDN'T HAVE BELIEVED THAT
ROBERT (Vagstad) ACTUALLY...that he would have ever put him (Randy) in
charge.(ln.s 21-23)
Pg 367 ln.s 1-2. EXAMINATION BY ALJ EKLUND OF PAM GROGAN
Q..What duties would the Pharmacist In Charge have that you would see them
perform?
A. ln.s 3-4-5 They are the only one that could of course, count the Narcotics C-2fs.
ln.s 10-14 They would be the one to fill out the Schedule II Narcotic Order
(DEA form 222)and SIGN IT (Technicians like Marie Richardson are never
allowed to sign (or forge) those forms)
(Marie's forgery of the DEA form 222 is crucial first hand evidence of
subterfiigeXand suppression of Forgery evidence)
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(DAG Karl Perry objected to use of this evidence because this is a civil case and
that is proof of a criminal act, but it was also objected to on the grounds it may be
illegal for me to have it or a forgery possibly according to the ALJ)(even the board
tried to devalue it, when they did this they all acted in collusion to suppress first
hand at the time in fact lawfully gathered critical evidence of ongoing wrongdoing
at that K-mart location in Ogden..
Q. In.s 15-16 By ALJ EKLUND, Did you ever see Sue Myers perform those duties?
A. In.s 17-18 Yes, she was the one that would do most all of the C-2 orders.
Q. In.s 19-20-21. After she was no longer employed there, did you ever see Mr.
Tippets perform any of those duties?
A. In.s 22-23 No, I don't remember, him ever doing an order for C-2s
EXAMINATION OF PAM GROGAN ;BY RANDY TIPPETS ON PAGE 371 In.s
14-15
Q. And you never saw any of the written paper or Power of Attorney signed by
me?
A. In 16, No.
Q. In 17, Or anybody other than Sue Myers?
A. In 18, Nope, that's all I saw was Sue filling it out the day she was coming in to
take over, the Power of Attorney. She's the only one I witnessed filling out the
Power of Attorney.
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Q. ln.s 22-23, Was you ever told that I was the Pharmacist In Charge?
A. In. In 24, No.
Q. In 25, Would that have surprised you if you would have been told that?
A. Pg 373 In. 2, Yes.
MORE EXPUNGEMENT INTERROGATION BY AG KARL PERRY
OF RESPONDENT
Q. Okay, can you tell me why you were EXPUNGED suspended in the order.(of
1988)(see Pg 199 ln,s 5-6)(this is violation of the order and harassment to)
A. Well, because I had-well, I'm not going to state what happened BECAUSE
THAT'S EXPUNGED.(ln.s 7-8)(This question is illegal and in contempt of
court)
Q. Well I think that you've got to answer my question here.(ln.s 9-10)(more
horassment)
A. I don't think that I have to say—.(In. 11)
JUDGE EKLUND: IF IT'S EXPUNGED, IT MIGHT NOT BE PROPER
INQUIRY. AND THAT'S WHY I'M TRYING TO BE CAREFUL-IN TERMS
OF WHAT I ASKED HIM, MR. PERRY,(ln.s 12-15)
MARTY HILL QUESTIONS RESPONDENT.(see Pg 204-205)
Q. So your testimony is you've never taken any prescription medication since "88
without having a valid prescription for you at the time?(ln.s 16-19).
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A.. Right.(ln. 20)
Q. Have you ever taken medications from an employer.(ln.s 21-22)
A. Well that refers to what happened BEFORE "88.(ln.s 23-24)
Q. Since "88 have you ever taken a pill from an employer attempting to pay for it or
replace it the next day?(Pg 205 ln.s 1-2)
A. Absolutely not!(ln. 3)
Q. Okay so your testimony is you've never taken nor used any prescription
medication for which you didn't have a valid prescription.(ln.s 4-7)
A. Not since I had my license reinstated.(ln.s 8-9)
Q So you've not since "89 when that first happened?(ln.s 10-11)
A.YesRight(lnl2)
Thank you.(Marty Hill In. 13)
THERE HAVE BEEN ABSOLUTELY NO PRESCRIPTION ERRORS BY THIS
RESPONDENT REPORTED OR OTHERWISE- SUE MYERS WAS SUED FOR
AN ERROR THAT LANDED HER CUSTOMER IN THE HOSPITAL. REFER
TO YOUR RECORDS(<k>pI approved that lawsuit)
JUDGE EKLUND INSTRUCTS BOARD NOT TO DISCUSS CASE AMONGST
THEMSELVES OR A N ¥ 0 1 « ELSE,.J3UMNG OVERNIGHT EEC£SS_(P 256
hi 3-16) On Page 497 l&s 5-6 wiate being questioned by & boardmsmfrnz?
respondent referred to a Vick's Inhaler as ffee source of the positive
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methamphetamine test mentioned innocently by the DAG.
After having reread the transcript Respondent misunderstood the question at that
time.
Mark Munger admits he went out and conducted his own investigation

"research

on that"(violating the ALJ INSTRUCTIONS NOT TO DISCUSS THE CASE
OUTSIDE OF THE HEARING or with anyone elseXthis act alone constitutes
grounds for an appeal or reversal for violation of Rule 47m a Juror taking paper or
evidence during the hearing )(he also admitted testimony as evidence: without prior
submission to the Respondent and without being sworn as an expert witness.)
On Page 499 In 8 Mark Munger asks, what was it, on In 9 Respondent states...it was
over the counter medicine.(see Mungers testimony agreeing the drug test was
negative attached at end of Afgumeiits mad also Addendum at end of Brief)
AFTER BEING WARNED NOT TO REFER TO THE EXPUNGEMENT MARK
MUKGFR STfLL HARASSES THE RESPONDENT: On Wage 491 Ia^lS-21
Q. Why sot allow the Board to see fee K ^ ' U M E M T S s m ^ w e S E A L E f i » 4 OKB
EXPUNGED Som

I9^.Howdbesfltatt^l^yoOTe^?.

(ALJ TOLD DAG KARL PERRY AND PETTHONER use mvmg

&imd | « f b «

the ^GgmsA 4ay hearing diMt^xtBosrdtii^BteBwei^ob^^^dwMitlmt

JUDGE EXLUND Fg 494 lajs 4-7:"BUT THE LEGAL EFFECT OF THE
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EXPUNGEMENT IS THAT THE DOCUMENTS THEMSELVES AND THE
TESTIMONY RELATING TO THOSE DOCUMENTS THAT GO TO THE
UNDERLYING BASIS FOR THEM IS BARRED."
DAG KARL PERRY: ln.s 23-25 "You know if you delve into that it can DISRUPT
our proceedings and even RAISE GROUNDS for an APPEAL."(the second day of
hearing dag Karl Perry finally complies with expungement order)
EVEN AFTER BEING WARNED NUMEROUS TIMES TO AVOID THE
EXPUNGEMENT: MARK MUNGER AND DOMINIC DEROSE STILL
REFUSED TO COMPLY WITH THE ORDER OF EXPUNGEMENTS TERMS;
that obsession was so ovenvhelming to their arrogant demeanor and persistent
attacks that they even used it to stop the Respondent from using any of his evidence
if he would not allow them to violate the expungement(See Pg 398-399 ln.s 24-2S&
1-2) Mr. DeRose states: If we hear mis (evidence) then we should be able to go
back and hear all thai EXPUNGEMENT STUFF and all of that SEALED RECORD
AND HEARING STUFF
THE USE AND REFERENCES TO THE EXPUNGEMENT TURNED THIS
HEARING INTO A THREE RINGED CIRCUS THERE WAS NO DECORUM IT
WOULD HAVE BEEN A SHOCK TO THE CONSCIENCE OF ANY
REASONABLE OR FAIR MINDED PERSON. AND AGAIN FT IS REASON IN
A M ) OF ITSELF TO SET ASIDE THE ORDER^Jt's abo actionable civiry)
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NOW REGARDING THE DAN'S PHARMACY on Page 108 ln.s 15-18
Board Member Shannon Johnson asks "Randy was in the back of the pharmacy and
had access to the entire pharmacy? On In. 19 Carrie Farnsworth answers "right".
On ln.20 Mr Cortez asks."was anything missing at that time? On In. 23-24 Carrie
Farnsworth states, "not at that time of night, no.
IN CONCLUSION:
There are dozens of more examples of wrongdoing in this case that this Petitioner is
prepared to cite and use here and in other venues, including Federal Court, State
Court the DEA the investigative arms of the AG and State and Federal Legislative
Oversight Committees not to mention the News Media that I am in contact with for
Redress of the many grievances herein mentioned..
I ABSOLUTELY DENY ANY INVOLVEMENT BY MYSELF OR WITH ANY
OTHER PERSON OR GROUP OF PEOPLE TO DIVERT ANY DRUGS, I WILL
NOT STAND BY AND ALLOW THAT FALSE WITNESS TO STAND AND
WILL DO WHATEVER IT TAKES TO CORRECT THAT FALSE AND
DEFAMING SLANDER THAT HAS BEEN PERPETRATED BY THIS
COHESIVE GROUP OF ANTISOCIAL INDIVIDUALS.
I BID NOT AND HAVE W T ADMITTED TO DIVERSION IN THIS CASE IN
ANY WAY SHAPE OR FORM.
I amfrymgtomitigate this terrible injustice and me damages.
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I PRAYED THAT THE EXECUTIVE DIRECTOR OF THE DEPARTMENT OF
COMMERCE AND THE ALJ WOULD GRANT MY PRAYER FOR REDRESS
OF GRIEVANCE AND ALLOW FOR AN AGENCY REVIEW WITH IN
PERSON ARGUMENTS. They denied my Prayer.
Let me leave two statements of Board Member Eriq Cortez that I believe are the
most telling of all.Mr. Cortez asks? WHY YOU ARE HERE?
Mr. Cortez states. WE ARE ALL ON ONE SIDE

I BELIEVE THIS IS

GOOD..(the board dopl and the ag are all on the same sideXSEE Pg 206 ln.s 15-17)
An American Citizen has a CONSTITUTIONAL RIGHT to a FAIR TRIAL with
an IMPARTIAL JURY. I WAS DENIED THAT IN THIS CASE.(THE BOARDS
OWN WORDS CONFIRM THAT)
I AGAIN PRAY THAT YOU WILL GRANT MY PETITION FOR AN AGENCY
REVIEW. Sincerely and respectfully submitted this June 19,2007.
Randy T. Tippets
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CERTIFICATE OF SERVICE

I certify that two true and correct copies of the foregoing Brief were delivered by this
Petitioner on June 19< 2007, to the following:
Nancy L. Kemp (5498)
Assistant Attorney General
160 East 300 South Fifth Floor
PO BOX 140858
Salt Lake City, UT 84114-0858
Telephone: (801)366-0533
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BEFORE THE DEPARTMENT OF COMMERC
OF THE STATE OF UTAH

IN THE MATTER OF THE REQUEST
FOR AGENCY REVIEW OF

FINDINGS OF FACT,
CONCLUSIONS OF LAW, and
ORDER ON REVIEW

Randy T. Tippets,
DOPL
PETITIONER

INTRODUCTION
Randy T. Tippets ("Petitioner") brings this request for agency review before the
Department of Commerce ("Department"), challenging an adverse decision from the
Division of Occupational and Professional Licensing ("Division").

STATUTES OR RULES PERMITTING OR REQUIRING REVIEW
Agency review of the Division's decision is conducted pursuant to Utah Code
Annotated, Section 63-46b-12, and Utah Administrative Code, R151-46b-12.

ISSUES REVIEWED
1.

Whether the Petitioner properly challenged the Division's findings of fact.

2.

Whether Petitioner established that the Division committed an error in its

proceedings regarding an expunged criminal record.
3.
arguments.

Whether the Executive Director may consider Petitioner's new evidence and

FINDINGS OF FACT
1.

The Division made various findings in its Order (under both the Findings

of Fact section of the Order and the Conclusions of Law section).1 The Division's
findings are hereby adopted and summarized as follows:
a.

Petitioner was initially licensed to practice as a pharmacist in the
State of Utah on March 13,1981, and his controlled substances
license was issued on August 2, 1983.2

b.

Pursuant to a disciplinary action in Case No. OPL-88-79,
Petitioner's license to dispense controlled substances was
immediately suspended on October 27, 1988 pending a farther
order by the Division. On January 31, 1989, Petitioner's licenses
to practice as a pharmacist and to dispense controlled substances
were suspended for six months. Three months of the suspension
was applied retroactively, the remaining three-month suspension
was stayed in favor of a five-year probationary period and
Petitioner's licenses were subject to certain terms and conditions.

c.

By Order dated February 10, 1992, some restrictions of the 1989
Order were terminated, additional probationary conditions were
imposed, and Petitioner's Licenses were reinstated to full
privileges on March 23,1994.

d.

In June and July 2001, while employed by K-Mart and while
designated as the pharmacist-in-charge, Petitioner remained in the
pharmacy throughout the night after one of his regular shifts to
conduct controlled substance audits. Petitioner conducted no
audits, however.

e.

On August 19, 2001, K-Mart terminated Petitioner's employment
for violations of company policy. An audit on August 21, 2001 by
K-Mart resulted in the filing of theft and loss reports with the Drug
Enforcement Agency ("DEA"), reporting various missing
medications and controlled substances. There was insufficient
evidence to find that Petitioner unlawfully possessed or used any of
these missing controlled substances.

1

Thosefindingsin the Division's Order that are within the Conclusions of Law section are identified
below.
Petitioner's license to practice as a pharmacist and his controlled substances license are sometimes
collectively referred herein as "Petitioner's Licenses."
2

f.

Petitioner became employed by Dan's Pharmacy in October 2003.
After completing an evening shift on October 22, 2003, Petitioner
remained at the pharmacy until the next morning when he was
discovered by his supervisor, sitting in the back office with a fan
blowing on him. Dan's Pharmacy conducted a controlled
substance audit on October 23, 2003, subsequently filed a theft and
loss report of Alprazolam, Phentermine, and Methylphenidate with
the DEA, and suspended Petitioner's employment.

g.

Petitioner's urine drug test conducted on October 24, 2003
revealed the presence of amphetamines for which he had no lawful
prescription. Petitioner's employment at Dan's Pharmacy was
terminated on October 30, 2003.

h.

Petitioner used controlled substances from Dan's Pharmacy which
were not prescribed for him, and such use was to the extent that it
may have rendered him unsafe to practice pharmacy. (Conclusions
of Law, p. 8).

i.

Petitioner acknowledged that he is an addict and some counseling
would be beneficial to him. (Conclusions of Law, p.7).

j.

Petitioner has resumed his controlled substance abuse and again
requires intensive treatment. (Conclusions of Law, p. 10).

k.

Petitioner's access to controlled substances enabled his relapse of
unauthorized controlled substance use. (Conclusions of Law, p. 9).

2.

On August 17, 2004, the Division filed a Notice of Agency Action against

Petitioner's licenses. The Notice incorporated a Petition with four counts of misconduct,
including the failure to maintain good moral character, unlawfully obtaining/using
controlled substances, substance abuse to the extent it may have rendered Petitioner
unsafe to practice pharmacy, and gross negligence.
3.

A hearing was held before the Division and the State Board of Pharmacy

on February 28 and March 1,2006.
4.

On May 24,2006, the Division revoked Petitioner's Licenses.

3

5.

Petitioner filed a request for agency review on June 22, 2006.

CONCLUSIONS OF LAW
1.

The standards for agency review correspond to those established by the

Utah Administrative Procedures Act, Utah Code Annotated Section 63-46b-16(4). Utah
Admin. CodeR151-46b-12(7).
2.

The Division may revoke, suspend or otherwise sanction the license of

any licensee who engages in unprofessional conduct as defined by statute or rule under
Title 58 of the Utah Code. Utah Code Ann. § 58-l-401(2)(a). Utah Code Ann. § 58-1501(2) defines unprofessional conduct to include:
(a) violating .. .any statute, rule, or order regulating an occupation or
profession under this title;
(e) engaging in conduct, including the use of intoxicants, drugs, narcotics
or similar chemicals, to the extent that the conduct does or might
reasonably be considered to, impair the ability of the licensee.. .to safely
engage in the occupation or profession...
It is unlawful for a person to knowingly and intentionally possess or use a controlled
substance, unless it was obtained under a valid prescription from a practitioner. Utah
Code Ann. § 58-37-8(2)(a)(i).
3.

Subsequent to a hearing on the allegations in the Petition, the Division

and the licensing Board dismissed Counts I (Failure to Maintain Good Moral Character)
and IV (Gross Negligence). They concluded that Petitioner engaged in unprofessional
conduct when he obtained and used controlled substances from Dan's Pharmacy that
were not prescribed for him (Count II) and when he abused controlled substances to the
extent that it may have rendered him unsafe to practice pharmacy (Count III).
4

4.

A person requesting agency review has the burden to specifically state

the basis for review. Utah Code Ann. § 63-46b-12; Utah Admin. Code § R151-46b12(1). He farther has the burden of establishing that the Division has committed an
error in its proceedings based upon the applicable law and the facts of his case, and he
must set forth any factual or legal basis in support of that request, including adequate
supporting arguments and citation to the hearing record and to appropriate legal
authority. See Sections R151-46b-12(3)(b), Rl 51-46b-12(7), and 63-46b-16(4).
5.

Petitioner makes numerous arguments on agency review, including the

following:
a.

that the amphetamines found in his system resulted from an herbal
weight loss pill from Brazil named Emigrace;

b.

that during the proceedings, references to his prior criminal record
which had been expunged were illegal and deprived him of a fair
hearing;

c.

that the Division's counsel incorrectly stated that Petitioner's
urinalysis revealed methamphetamines when it was actually
amphetamines;

d.

that David Davis's testimony should be stricken, because he was
not an expert on drugs;

e.

that certain of Petitioner's exhibits were wrongfully excluded from
the record;

f.

regarding Petitioner's employment at K-Mart, that witness Rob
Vagstad lied about Petitioner being assigned as the pharmacist in
charge and about the correct date of his termination, and that other
employees falsified a DEA form;

g.

that the Division's action against him was in retaliation for a
complaint that Petitioner had made to the Governor's office on
another matter; and

5

h.

that the Division's proceedings were not completed in a timely
manner.

Petitioner requests an investigation and sanctions based upon the mention of his
expunged criminal record during the Division's proceedings.
A.

The Division's Findings
6.

The party challenging an agency's findings of fact must show that the

finding is not supported by substantial evidence when viewed in light of the whole
record. Section 63-46b-16(4)(g). "An appellant must first marshal all the evidence in
support of the finding and then demonstrate that the evidence is legally insufficient to
support the finding even when viewing it in a light most favorable to the court below."
Sweet v. Sweet, 2006 UT App 216, H 6, 138 P.3d 63, citations omitted; Utah Admin.
Code R151-46b-12(3)(c). The failure to so marshal the evidence permits the Executive
Director to accept the findings of fact made by the Division as conclusive. Utah Admin.
Code R151-46b-12(3)(c); Campbell v. Box Elder County, 962 P.2d 806, 808 (Utah Ct.
App. 1998).
7.

Petitioner appears to challenge the Division's findings that he obtained

and used controlled substances from Dan's Pharmacy when he did not have a proper
prescription from a practitioner for such substances, that he abused those substances to
the extent that it may have rendered him unsafe to practice pharmacy, and that he is an
addict who has relapsed into unauthorized use of controlled substances. However,
Petitioner has failed to properly marshal the evidence in support of these findings and
has failed to show that despite such evidence, there was substantial evidence in the
record to the contrary. Petitioner reviews only the evidence that supports his position
6

(for example, that an over-the-counter medication can cause a false positive result in a
drug test, that a Brazilian diet pill was responsible for the amphetamines in his system,
that he was not the pharmacist-in-charge at K-Mart, and that K-Mart employees forged
certain DEA forms), and he leaves it to the Executive Director to sort out what evidence
actually supported the Division's findings. Not only does this method fail to meet the
marshaling requirement, but Petitioner essentially asks the Executive Director to
reconsider the validity of the evidence and asks her to substitute her judgment for that of
the Division on contested factual issues.
8.

The Executive Director will accept the Division's findings of fact as

conclusive due to Petitioner's failure to marshal the evidence,3 and she declines to
substitute her judgment for that of the Division and the licensing Board. See Sweet at \
7, citing Covey v. Covey, 2003 UT App 380, f 28, 80 P.3d 553 (in which the Court of
Appeals declined to substitute its judgment for that of the District Court). Where there
is competing evidence, it is the province of the Division and the Board, not the
Executive Director, to resolve conflicting evidence. Where inconsistent inferences can
be drawn from the same evidence, it is for the Division and the Board to draw the
inferences, even if the Executive Director may have come to a different conclusion.
Carter v. Labor Comm yn Appeals Board, 2006 UT App 477, \ 17, 566 Utah Adv. Rep.
27, citing Grace Drilling Co. v. Board of Review, 116 P.23 63, 68 (Utah Ct. App. 1989).
See also, State v. Waldron, 2002 UT App 175, % 16, 51 P.3d 21 (holding that a jury is
entitled to use its own judgment on what evidence to believe and may draw reasonable
inferences from that evidence).
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9.

For the purposes of agency review, the facts that were critical in

upholding Counts II and III were supported by substantial evidence that was largely
based upon Petitioner's admissions, which was essentially that he had resumed
amphetamine abuse. Although Petitioner marshals only his testimony that he has not
illegally used amphetamines since the 1989 disciplinary action, there is substantial
testimony that he resumed his amphetamine abuse. Petitioner admitted that he had an
addiction to amphetamines. Hearing Transcript, 491:8-14; 515:1-22. Because of his
problems, before beginning his employment with K-Mart, Petitioner asked for aparttime schedule and that a pharmacy technician work with him at all times. Hearing
Transcript, 417:1-25; 418:1-25; 502:22-25; 503:1-14. Petitioner does not crave and
does not use them [amphetamines] all the time, but he does crave and does use them
sometimes. Hearing Transcript, 515:5-25. He has learned to exercise to deal with his
problem, but if he has to give up exercise, then he starts slipping back. Hearing
Transcript, 521:18-22. After drug treatment around 1988, and after a year or two in
Alcoholics Anonymous, Petitioner fell into old habits. Hearing Transcript, 524:7-25.
When his work hours increased and he had to quit walking, Petitioner "probably took a
few things [he] shouldn't have." Hearing Transcript, 522:4-25; 523:1-7. Finally,
Petitioner admitted that he probably could use an evaluation and some counseling.
Hearing Transcript, 514:22-25; 515:12-14; 516:2-8; 525:4-23. Thus, there was
substantial evidence to support the finding that Petitioner is again abusing
amphetamines.

3

Subsection R151-46b-12(3)(c); Campbell, at 808.
8

10.

In addition, Petitioner admitted that he spent the night at Dan's Pharmacy

on October 22, 2003, and that it is not normal and not a good idea to do so. Hearing
Transcript, 486:1-15. There was substantial evidence presented that Petitioner had a fan
blowing on him the next morning and looked unwell, that three types of controlled
substances were missing from Dan's after Petitioner spent the night there, and that
Petitioner subsequently tested positive for amphetamines. Although Petitioner denied
that he took the missing medications, that his positive drug test resulted from the
missing medications and that he was abusing medications while spending the night at
Dan's, the Division and the Board considered his credibility and compared his
testimony against that of the other witnesses, against the documentary evidence, and
against his own admissions and inconsistent statements. The Division and the Board
were entitled to draw reasonable inferences from all the evidence to conclude that
Petitioner took the missing medications from Dan's pharmacy and as a result, tested
positive for amphetamines.
11.

Waldron,^l6.

During the Division hearing, for example, Petitioner attempted to explain

the amphetamine results on his drug test as over-the-counter diet pills or a Vicks
inhaler. Through Dr. Poulsen, he offered the explanation that over-the-counter diet
pills, such as Fen Phen from Brazil, result in false positives for amphetamines. Hearing
Transcript, 287:6-24. However, Dr. Poulsen stated that his testimony was based upon
what his patients have told him about false positives and not on any independent drug
testing. Hearing Transcript, 288:19-25; 289:1. In addition, Dr. Poulsen had no training
in toxicology. Hearing Transcript, 290:8-10. The Division and the Board were entitled

9

to consider the weight of Dr. Poulsen's testimony against that of David Davis, who
testified about the drug testing procedures used by Dan's Pharmacy, which included a
two-step process designed to weed out false positive results from over-the-counter
medications. Hearing Transcript, 117:1-5; 118:1-25; 141:4-7; 145:14-19.
12.

Petitioner has failed to establish that the Administrative Law Judge

("ALJ") who conducted the hearing erred in admitting the testimony of David Davis.
Petitioner argues that Mr. Davis was not a physician and not an expert on drugs, that he
should not have been permitted to testify as to whether the missing drugs from Dan's
Pharmacy could yield a positive amphetamine drug test. (Petitioner's Reply
Memorandum, pp. 2-3). However, the record indicates that Davis was not offered as an
expert on drugs. Rather, he was called to testify regarding his knowledge in human
resources and the drug testing policies and procedures used at Dan's Pharmacy, as well
as providing a foundation for the drug test given to Petitioner. The ALJ overruled
Petitioner's objection on that basis.4 Hearing Transcript, 131:14-21. Petitioner failed to
establish that Davis did not have the knowledge to testify regarding the drug testing
policies and procedures, and his testimony was properly admitted. Mr. Davis properly
testified about the two-step screening process used at Dan's Pharmacy. Hearing
Transcript, 116:21-25; pp. 117-120.
13.

It is not necessary to address Petitioner's claims regarding the evidence

admitted with regard to Petitioner's work at K-Mart, including Petitioner's concerns

4

In fact, it was Petitioner who asked Davis as to whether certain medications could yield a positive result
for amphetamines, even though he had previously objected to Davis providing such expert testimony.
Hearing Transcript, 132:6-7.
10

regarding Robert Vagstad's testimony (that Petitioner was the pharmacist-in-charge; the
date of his termination at K-Mart) and Petitioner's allegations that K-Mart employees
forged a DEA form. The Executive Director has accepted the Division's findings as
conclusive due to Petitioner's failure to properly marshal the evidence. Moreover, even
though the Division found that Petitioner was the pharmacist-in-charge at K-Mart, such
finding was not necessary to the ultimate conclusion to uphold Counts II and III of the
petition. It was the evidence submitted with respect to Petitioner's employment at
Dan's pharmacy (spending the night there, missing medications, positive amphetamine
drug test) and Petitioner's prior disciplinary record that caused the Division and the
Board to uphold Counts II and III in the Petition.5
B.

Expunged Record
14.

The Executive Director applies the correction-of-error standard when

reviewing the Division's interpretation of general questions of law, granting no
deference to the Division's decisions. Associated Gen. Contrs. v. Bd. of Oil, Gas &
Mining, 2001 UT

112418,38P.3d291.
15.

Petitioner claims that the Division Investigator illegally referred to his

expunged criminal record, and argues that the Board members were so affected by this
reference that he did not receive a fair hearing. He also asks for an investigation and

It is also not necessary to delve into Petitioner's claims that the Division's counsel wrongfully referced to
the drug test result as positive for methamphetamines. The record clearly indicates that the test yielded a
positive result for amphetamines. Counsel's reference to methamphetamines was harmless error that did
not affect the outcome of the case. Morton Int'l, Inc. v. State Tax Comm'n, 814 P.2d 581, 584 (Utah
1991).
11

sanctions.
16.

'"Expungement' means the sealing or destruction of a criminal record,

including records of the investigation, arrest, detention, or conviction of the petitioner."
Utah Code Ann. § 77-18-9(5). When one's criminal record has been expunged and the
person properly serves an administrative agency with notice of the expungement, the
agency may not divulge information contained in the expunged portion of the criminal
record. Utah Code Ann., §§ 77-18-14(2) and (5). However, due to its responsibility to
protect the public, the Division may receive information regarding expunged records
from the Criminal Investigations and Technical Services Division within the
Department of Public Safety. Utah Code Ann. § 77-18-15(2); JJ.W. v. State, 2001 UT
App27l,1f23,33P.3d59.
17.

Contrary to Petitioner's arguments, the ALJ did not admit any

information from the expunged record into evidence. The issue of the expunged record
was first raised when the Division Investigator was asked why the Division filed a
disciplinary action against Petitioner in 1989. Hearing Transcript, 168:12-22. The
Investigator said that Petitioner had a criminal record that was expunged. Id Petitioner
promptly stated that he did not want that information to come into the record, at which
point the ALJ considered Petitioner's objections and notified the parties that he would
review the prior disciplinary orders in camera as well as the expungement laws and then
would rule on whether the information from the expunged record was admissible.
Hearing Transcript, 186:10-22; 187:7-12. In the meantime, the ALJ advised the parties
and the Board that there would be no further questions regarding the expunged record.
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Hearing Transcript, 199:5-25; 200:1-25; 201:1-2. At the beginning of the second day,
the ALJ upheld Petitioner's objection, and notified the parties and the Board that they
were not to speculate or concern themselves with any information regarding the
expunged record. Hearing Transcript, 262:4-25. The ALJ restated this ruling again
when Board members indicated their confusion over the admissibility of the expunged
record. Hearing Transcript, 398:24-25; 399:1-19; 491:18-25.
18.

Petitioner claims that the mere mention of the expunged record was

illegal. Petitioner's Reply Memorandum, p. 4. The expungement statute prohibits an
agency from disclosing information in an expunged record. Subsection 77-18-14(5).
Here, the Investigator did not provide any information regarding the criminal record that
was expunged. In addition, any mention of the expunged record during the Division
hearing was harmless error, because there is no reasonable likelihood that any such error
affected the outcome of the case. Morton Int'l at 584. The Division's Order indicates
that the expunged criminal record was not the basis for the findings and conclusions
supporting the Division's decision to revoke Petitioner's license. The Division's Order
contains no mention of the expunged record or any criminal conduct that resulted in the
prior disciplinary action against Petitioner.6 In the contrary, the Order indicates that
Petitioner has an amphetamine abuse problem (based upon his admissions), and that
Petitioner had a prior disciplinary record. Thus, any reference to the expunged criminal
record was harmless.

Because it is not clear from the record whether Subsection 77-18-15(2)(d) was considered below, these
Findings of Fact, Conclusions of Law, and Order on Review will not address whether the Divisioncould
consider Petitioner's expunged record in light of its authority under Subsection 77-18-15(2)(d) to receive
information from expunged records.
13

19.

Finally, although Petitioner asks for sanctions and an investigation, he

has failed to show that the Executive Director has any authority under the expungement
laws to initiate such an investigation or to issue any sanctions.
C.

New Evidence, New Arguments, Lack of Briefing
20.

Petitioner raises new evidence and arguments upon agency review that

cannot be considered by the Executive Director. He argues that the Brazilian diet drug
"Emigrace" caused the positive result for amphetamines, and he refers to media
coverage regarding Emigrace. Petitioner's Memorandum August 24,2006, p. 2.
Petitioner also submitted with his reply memorandum a July 7,2004 letter from him to
someone at the Governor's Office (presumably in support of his argument that the
Division's action against him was retaliatory in nature). This new evidence and
accompanying arguments are hereby stricken as not part of the Division's record and not
properly preserved for agency review.
21.

The Executive Director applies the same standards for agency review as

those used for judicial review of formal adjudicative proceedings. Utah Admin. Code
R151-46b-12(7). "The appellate court shall grant relief only if, on the basis'of the
agency's record, it determines that a person seeking judicial review has been
substantially prejudiced..." Utah Code Ann. § 63-46b-16(4) (emphasis added).
Moreover, the record on appeal may be supplemented only "because of an omission or
exclusion, or a dispute as to the accuracy of reporting, and not to introduce new
material into the records State v. Law, 2003 UT App 228, H 2, 75 P.3d 923, citing
Olson v. Park-Craig-Olson, Inc., 815 P.2d 1356, 1359 (Utah Ct. App. 1991) (emphasis
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added). Petitioner does not claim that there was any error in reporting what occurred in
the Division's proceeding. Although Petitioner introduced at the hearing his theory that
over-the-counter diet pills could provide false positives for amphetamines, he did not
identify Emigrace as such a diet pill, nor did he introduce any evidence that he had
actually taken Emigrace. It is improper for Petitioner to now attempt to supplement the
record.
22.

In addition, by failing to raise various arguments during the Division's

proceedings and failing to properly brief these arguments, Petitioner failed to properly
preserve those arguments for agency review. Badger v. Brooklyn Canal Co., 966 P.2d
844, 847 (Utah 1998) (failure to preserve); Anderson Dev. Co. v. Tobias, 2005 UT 36,
1f52, citing Midvale City Corp. v. Haltom, 2003 UT 26,1J74, 73 P.3d 334 (holding that
issues not adequately briefed need not be addressed). These arguments include
Petitioner's allegations that the current action by the Division is retaliatory in nature,
that certain of his exhibits were wrongfully excluded from the record, that the
Division's proceedings were not completed on a timely basis, and that there was board
member bias.
D.

Summary
23.

In summary, Petitioner failed to properly marshal the evidence in support

of the Division's findings. Therefore, the Executive Director accepts the Division's
findings as conclusive. Based on Petitioner's admissions alone, there was substantial
evidence to support the critical facts that support Counts II and III of the petition. Even
if the Executive Director would have reached a different conclusion after evaluating the

15

conflicting evidence, she will not substitute her judgment for that of the Division and
the Board. Petitioner has also failed to establish that there was any error with regard to
an expunged record. Finally, the Executive Director declines to consider various
arguments made by Petitioner, which he failed to raise during the Division's
proceedings, failed to properly preserve, and failed to properly brief.

ORDER ON REVIEW
For the foregoing reasons, the Division's decision revoking Randy T. Tippets'
licenses to practice as a pharmacist and to dispense controlled substances is hereby
affirmed.

NOTICE OF RIGHT TO APPEAL
Judicial Review of this Order may be obtained by filing a Petition for Review
with the Court of Appeals within 30 days after the issuance of this Order. Any Petition
for Review must comply with the requirements of Sections 63-46b-14 and 63-46b-16,
Utah Code Annotated. In the alternative, but not required in order to exhaust
administrative remedies, reconsideration may be requested pursuant to Bourgeous v.
Department of Commerce, et al9 981 P.2d 414 (Utah App. 1999) within 20 days after
the date of this Order pursuant to Section 63 -46b-13.

Dated this^^C? ~day of February, 2007.

Francine A. Giani, Executive Director
Utah Department of Commerce
16

CERTIFICATE OF MAILING
I certify that on the^j Jday of February, 2007, the undersigned mailed a true and
correct copy of the foregoing Findings of Fact, Conclusions of Law and Order on
Review by first class and certified mail to:

Randy T. Tippets
5123 South 550 West
Ogden,UT 84405

and caused a copy to be hand-delivered to:

F. David Stanley, Director
Division of Occupational and Professional Licensing
160 East 300 South
Salt Lake City, UT 84111

Karl Perry, Assistant Attorney General
Office of the Attorney General
160 East 300 South - Box 140872
Salt Lake City, UT 84114-0872

Rebekah Brown
Administrative Assistant
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GRAMA PRIVACY NOTICE
Last Updated 04/27/06

This notice is provided pursuant to Subsection 63-2-601(2), Utah Code Annotated.
The Division of Occupational and Professional Licensing (DOPL) collects information
that is or could be classified as private or controlled under the Government Records
Access and Management Act.
Private: Includes for example social security numbers; educational transcripts;
financial records; criminal history records; medical history, diagnosis, condition,
treatment, evaluation, etc; information the disclosure of which constitutes a clearly
unwarranted invasion of personal privacy which may include: an individual's famil;
information, educational history, employment history, marital status, physical
description, race/ethnic group, religious preference, sex/gender, sexual history, tax
information, home address and telephone number, victim information, and information
regarding character, competence, or other personal characteristics of a licensee;
applications for admission to examinations; CPA peer review files; professional
recovery (diversion) data; licensee investigation data; and controlled substance
precursor purchase and distribution reports.
Controlled: Includes for example medical, psychiatric or psychological data about an
individual, if DOPL reasonably believes that releasing the information to the subjec:
of the record would be detrimental to the subject's mental health or safety of any
individual, or if releasing the information would constitute a violation of normal
professional practice and medical ethics.
People are asked to furnish this information to enable DOPL to perform its role in
protecting public health, safety, and welfare by screening applicants for licensure to
ensure they meet the minimum requirements for licensure, and by thereafter enforcing
standards of licensure in licensed occupations and professions.
Applicants for a license who refuse to provide this information may be denied a
license. Licensees who refuse to provide this information, particularly after being
required by order or subpoena to do so, may be subjected to disciplinary action for
unprofessional 01 unlawful conduct,
The following classes of persons and governmental entities currently share this
information with DOPL or receive this information from DOPL on a regular or
contractual basis: individuals who meet the criteria for access to private or controlled
records, set forth in Section 63-2-202 or 63-2-302.5; and state and federal regulators
and law enforcement agencies that meet the criteria for sharing records, set forth I"
Section 63-2-206,
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Utah Department of Commerce
Division of Occupational & Professional Licensing
Investigations Bureau
I n v e s t i g a t i v e Rep o rt
Type: closing s u m m a r y

Case Name: Randy Tipp* *
,M#-9823
On September 24, 2001, a complaint was filed with the Division alleging that
Randy Tippets had stolen controlled substances from K-Mart Pharmacy. On October
24, 2001, i (Cheryl Burne) spoke with Rob Vagstad, the K-Mart District ManagerjC
AccoTdTrrg to Vagstad, w j ^ ^ ^ j J j i i i i ^ i i J ^ 3 3 made th
jppets
an inventory of controlled substances w ^ ~ — ^
„, , . was told t o d o a monthly}
MventoryTSn^^
foririternatcontrol purposes. He failed to do so,
and was terminated in August 2001, for other violations. When Tippets wasjermjnated
another inventory was done and shortages were found.rTKese shortages were
attributed to Tippets, but no other eviderii^aJA^a^foundJto_s^port tfoa-allagalion. There
\ were noj/iolaliaosJn^
required by law or rule, j ^ —
—
w
*"^"~ Tippets refused to be inte7vie\A^
his attorney, David
K n o w l t o r L _ _ _ _ - ^ i -—-•—-—
—^=,
—--~
ZZH^~
-—-^
Because there was no other evidence supporting the allegation, I recommend
this case be closed.
~^——.
^
_
______

Ui

Robert Vagstad waa-Qolifi^d^per message of the conclusion of the investigation.
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Pay Group:
J4
Pay Begin Date:
$-21-2001
Pay End Date.
u3-21-2001

KMART CORPORATION
- : WEST BIG BEAVER
=3
: V , MICyiGAN 48084 - 3163

Business Unit: STDBU
{
Check #:
00011364? I
Check Date:
08-24-2001 !

Kmart Corporation

TAX DATA:
Marital Status:
Allowances:
Addl. Pet.:
Addl. Amt,:

03778507
«5 069

Employee ID
Department
Location
Pay Rate

RANDY T TIPPETS
5123 SOUTH 550 WEST
OGDEN UT 84405

00

SSN: 5 2 9 - 6 6 - 3 1 4 9

Federal
S
0002
0.00
0.00

UT State
S
0002
0.00
0.00

•x-xTAXES
-— Current -Hours
Earnings

Description
Regular
Pharm Prem

40.00
.00

[Total:
I Description

40.00
Current

I Total
,00
x x x x TOTO^
Current
1550.00
1 YTD
47245.00
***
CUSTOMERS RULE
***
TEAMS WORK
***
DIVERSITY ENRICHES
***
CHANGE STRENGTHENS
***
PERFORMANCE DRIVES

1550.00
.00

1550.00

Hours

YTD
Earnings

1222 "
33 r o

1255.00

YTD Description
LTD

. 0 0 Total:
1550.00
47245.00

-i-x^xxxxx-:]
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45741.Or
1504.or

Description
I UT SWT
Federal
MEDICARE
Soc Sec

47245.00

Total:

Current
17.04

YTD
147.97

17.04

147.97 [
412.79
16319.46

Currpnt
a
1

YTD
>
!
>

412.79

Description

Earned

2798.13|
9907.09
685.05
2 9 2 9 . 19

16319.461
Taken

I

17.04
147.97
1: x : x : x :N£T£AY D l £ ^
Checks
06611364?

1120.17
30777.57

:

(Total:
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MIC H A L l . O LfiAYITT
Govtnun

t . C ^ M - -.ai i u - e n s i n g

Kl. \ k l . IIACI IMAN
Executive D'ucctor

.1 CRAIG JACKSON
Division Director

September 25, 2003
To Whom It May Concern:
Re:

Randy T. Tippets - Case Wo. OPL-88-79

The following information is provided with respect to the abovereferenced disciplinary proceeding against Mr. Tippets' licenses
to practice as a pharmacist and to dispense controlled substances

An October 27, 1988 Petitioi I was filed against Mr. Tippets.
October 27, 1988 Order of Immediate Suspension was entered
suspending Mr. Tippets' license to dispense controlled substances
pending a further Order by the Division. A January 31, 1989
Stipulation and Order was entered whereby Mr. Tippets licenses to
practice as a pharmacist and to dispense controlled substances
were suspended for six months. Ninety days of that suspension
were applied retroactively to October 27, 1988, the date
Respondent's license to dispense controlled substances was
suspended by the Order of Immediate Suspension. The remaining
three months of suspension was stayed and Mr. Tippets' licenses
were placed on probation for five years with conditions and
restrictions. A February 10, 1992 Amended Order was entered
whereby some of the restrictions required in the January 31, 1989
Stipulation and Order were terminated and some additional
probationary conditions were imposed in favor of the restrictions
being terminated.
The probation and restrictions on Mr. Tippets 1
licenses were terminated on March 23, 1994 and said licenses were
reinstated with full privileges. No further information with
respect to the disciplinary action taken against '-' . Tippets may
be disclosed
Mr. Tippets holds current licenses to practice as a pharmacist
and to dispense controlled substances in Utah. Both licenses
will expire on May 31, 2005 unless renewed. There is no record
of any other disciplinary action that has been taken against Mr.
Tippets' licenses to practice as a pharmacist and to dispense
controlled substances in Utah since 1988.
Sincerely,

Carol
nglesby
Administrative Assistant
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person's identity, birth date, or place of residence, the
person knowingly gives a false name, birth date, or
address to a peace officer in the lawful discharge of the
peace officer's official duties.
(2) A person commits a class A misdemeanor if,
with the intent of leading a peace officer to believe
that the person is another actual person, he gives the
name, birth date, or address of another person to a
peace officer acting in the lawful discharge of the
peace officer's official duties.
2002
76-8-508.

Tampering with witness — Retaliation against witness or informant —
Bribery — Communicating a threat.
(1) A person is guilty of a third degree felony if,
believing t h a t an official proceeding or investigation is
pending or about to be instituted, he attempts to
induce or otherwise cause a person to:
(a) testify or inform falsely;
(b) withhold any testimony, information, document, or item;
(c) elude legal process summoning him to provide evidence; or
(d) absent himself from any proceeding or investigation to which he h a s been summoned.
(2) A person is guilty of a third degree felony if he:
(a) commits any unlawful act in retaliation for
anything done by another as a witness or informant;
(b) solicits, accepts, or agrees to accept any
benefit in consideration of his doing any of the
acts specified under Subsection (1); or
(c) communicates to a person a threat t h a t a
reasonable person would believe to be a threat to
do bodily injury to the person, because of any act
performed or to be performed by the person in his
capacity as a witness or informant in an official
proceeding or investigation.
76-8-508.5. T a m p e r i n g w i t h j u r o r — R e t a u a t n
against j u r o r — Penalty.
(1) As used in this section "juror" means a person
(a) summoned for jury duty; or
(b) serving as or having served as a juror or
alternate juror in any court or as a juror on any
grand jury of the state.
(2) A person is guilty of tampering with a juror if he
attempts to or actually influences a juror in the
discharge of the juror's service by:
(a) communicating with the juror by any
means, directly or indirectly, except for attorneys
in lawful discharge of their duties in open court;
(b) offering, conferring, or agreeing to confer
any benefit upon the juror; or
(c) communicating to the juror a threat t h a t a
reasonable person would believe to be a threat to
injure:
(i) the juror's person or property; or
(ii) the person or property of any other
person in whose welfare the juror is interested.
(3) A person is guilty of tampering with a juror if he
commits any unlawful act in retaliation for anything
done by the juror in the discharge of the juror's
service:
(a) to the juror's person or property; or
(b) to t h e person or property of any other
person in whose welfare the juror is interested.
(4) Tampering with a juror is a third degree felony.
1992

76-8-509.

Extortion o r b r i b e r y t o d i s m i s s c r i m i nal proceeding.
(1) A person is guilty of a felony of the second
degree if by the use of force or by any threat which
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would constitute a means of committing the crime of *-theft by extortion under this code, if the threat were
employed to obtain property, or by promise of any
reward or pecuniary benefits, he attempts to induce
an alleged victim of a crime to secure the dismissal of '
or to prevent the filing of a criminal complaint, indict- --*ment, or information.
H
(2) "Victim," as used in this section, includes a child
or other person under the care or custody of a parent *'
or guardian
1975 •*
76-8-510.
76-8-511.

L
»r a l t e r a t i o n of g o v e r n . ' ^

A person 1: _ .:u ot a class B misdemeanor if he:
(1) Knowingly makes a false entry in or false
alteration of anything belonging to, received, or
kept by the government for information or record,
or required by law to be kept for information of
the government; or
(2) Presents or uses anything knowing it to be
false and with a purpose t h a t it be taken as a
genuine part, of information or records referred to
in (1); or
(3) Intentionally and unlawfully destroys, conceals, or otherwise impairs the verity or availability of any such thing.
76-8-512. I m p e r s o n a t i o n of officer.
A person is guilty of a class B misdemeanor who:
(1) impersonates a public servant or a peace
officer with intent to deceive another or with
intent to induce another to submit to his pretended official authority or to rely upon his pretended official act;
(2) falsely states he is a public servant or a
peace officer with intent to deceive another or to
induce another to submit to his pretended official
authority or to rely upon his pretended official
act; or
(3) displays or possesses without authority any
badge, identification card, other form of identification, any restraint device, or the uniform of any
state or local governmental entity, or a reasonable
facsimile of any of these items, with the intent to
deceive another or with the intent to induce
another to submit to his pretended official authority or to rely upon his pretended official act. 1991
76-8-513. F a l s e j u d i c i a l o r official n o t i c e .
A person is guilty of a class B misdemeanor who,
with a purpose to procure the compliance of another
with a request made by the person, knowingly sends,
mails, or delivers to the person a notice or other
writing which has no judicial or other sanction but
which in its format or appearance simulates a summons, complaint, court order, or process, or an insignia, seal, or printed form of a federal, state, or local
government or an instrumentality thereof, or is otherwise calculated to induce a belief t h a t it does have a
judicial or other official sanction. ' • . . < • • ; •
1973
76-8-514.

F a l s e w e a r i n g or u s e of m i l i t a r y or
organization m e d a l or insignia.
(1) It is an offense for any person to wear or use any
military medal awarded by the United States, or the
state of Utah, or of any society, order, or organization
of ten years' standing in this state, unless t h e person
is entitled to wear or use it, and it is unlawful for any
person to use the name of t h e society, order, or
organization, t h e titles of its officers, or its insignia,
ritual, or ceremonies, unless the person is authorized

.hereunto by the society >
E s t a t e of Utah or t h e !
(2) A violation oi tins i
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FALSIFICATION IN OFFICIAL MATTERS

76-8-501. Definitions.
For the purposes of this part:
(1) "Official proceeding" means any proceeding
before a legislative, judicial, administrative, or
forged instrife;
other governmental body or official authorized by
law to take evidence under oath or affirmation,
ures or offers any
including a notary or other person taking evi3d, registered, o r V f * - » j r
dence in connection with any of these proceedh instrument, if S l i c f c ^
ings.
;red or recorded ^ § » S
(2) "Material" means capable of affecting the
United States, is * * *
course or outcome of the proceeding. A statement
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76-8-503. False or i n c o n s i s t e n t s t a t e m e n t s .
A person is guilty of a class B misdemeanor if:
(1) (a) he makes a false statement under oath
or affirmation or swears or affirms the t r u t h
of the statement previously made and he
does not believe the statement to be true if:
(i) the falsification occurs in an official
proceeding, or is made with a purpose to
mislead a public servant in performing
his official functions; or
(ii) the statement is one which is authorized by law to be sworn or affirmed
before a notary or other person authorized to administer oaths; or
(b) he makes inconsistent statements under oath or affirmation, both within the period of limitations, one of which is false and
not believed by him to be true.
(2) A person is not guilty under this section if
the falsification is retracted before it becomes
manifest t h a t the falsification was or would be
exposed.
1997
76-8-504. Written false s t a t e m e n t .
A person is guilty of a class B misdemeanor if:
(1) He makes a written false statement which
he does not believe to be true on or pursuant to a
form bearing a notification authorized by law to
the effect t h a t false statements made therein are
punishable; or
(2) With intent to deceive a public servant in
the performance of his official function, he:
(a) Makes any written false statement
which he does not believe to be true; or
fb) Knowingly creates a false impression
in a written application for any pecuniary or
other benefit by omitting information necessary to prevent statements therein from being misleading; or

76-8-507

(c) Submits or invites reliance on any writing which he knows to be lacking in authenv
ticity; or
(d) Submits or invites reliance on any
sample, specimen, map, boundary mark, or
other object which he knows to be false.
(3) No person shall be guilty under this section
if he retracts the falsification before it becomes
manifest that the falsification was or would be
exposed.
1973
76-8-504.5. F a l s e s t a t e m e n t s — P r e l i m i n a r y
hearing.
(1) A person is guilty of a class A misdemeanor if
the person makes a false statement:
(a) which the person does not believe to be
true;
(b) t h a t the person has reason to believe will be
used in a preliminary hearing; and
(c) after having been notified either verbally or
in writing that:
(i) the statement may be used in a preliminary hearing before a magistrate or a judge;
and
(ii) if the person makes a false statement
after having received this notification, he is
subject to a criminal penalty
(2) Notification under Subsection (1) is sufficient if
it is verbal or written and is in substantially the
following form: "You are notified t h a t statements you
are about to make may be presented to a magistrate or
a judge m heu of your sworn testimony at a preliminary examination. Any false statement you make and
that you do not believe to be true may subject you to
criminal punishment as a class A misdemeanor." 1999
76-8-505.

F a l s e or i n c o n s i s t e n t s t a t e m e n t s —
Proof of falsity of s t a t e m e n t s — Irregularities n o d e f e n s e .
(1) On any prosecution for a violation of Subsection
76-8-502(1) or 76-8-503(l)(a), falsity of a statement
may not be established solely through contradiction
by the testimony of a single witness.
(2) In prosecutions for violation of Subsection 76-8502(2) or 76-8-503(l)(b), it need not be alleged or
proved which of the statements are false but only that
one or the other is false and not believed by the
defendant to be true.
(3) It is not a defense to a charge under this part
that the oath or affirmation was administered or
taken in an irregular manner.
1997
76-8-506.

P r o v i d i n g false i n f o r m a t i o n t o p e a c e
officers, g o v e r n m e n t a g e n c i e s , or
specified professionals.
A person is guilty of a class B misdemeanor if he:
(1) knowingly gives or causes to be given false
information to any peace officer with a purpose of
inducing the officer to believe t h a t another has
committed an offense; or
(2) knowingly gives or causes to be given to any
peace officer, any state or local government
agency or personnel, or to any person licensed in
this state to practice social work, psychology, or
marriage and family therapy, information concerning the commission of an offense, knowing
that the offense did not occur or knowing that he
has no information relating to the offense or
danger.
1998

76-8-507.

F a l s e personal i n f o r m a t i o n to p e a c e
officer.
(1) A person commits a class C misdemeanor if,
with intent of misleading a peace officer as to the

